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PETI TI ONER
SRl TARSEM SI NGH

Vs.

RESPONDENT:
SRl SUKHM NDER SI NGH

DATE OF JUDGVENT: 02/ 02/ 1998

BENCH
S. SAGH R AHVAD, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. SAGH R AHVAD. J.

Del ay condoned.

The defendant 'is the petitioner in this Special Leave
Petition before us.

The petitioner, who owned 48 kanals 11 narlas of
agricultural land in village Panjetha, Tehsil and D strict
Patiala, entered into a contract for sale of that land with
the respondent on 20.5.1988 @Rs. 24,000/- per acre. At the
time of the execution of the —agreenent, an amount of Rs.
77,000/- was paid to the petitioner as earnest noney. Since
the petitioner in terms of the agreement although the
respondent was ready and willing to performhis part of the
contract, the Ilatter, nanely, the respondent filed the suit
for Specific Performance against the petitioner which was
decreed by the trial court. The decree was nodified in
appeal by the Additional District Judge who was of the
opinion that the parties to the agreenent, nanely, the
petitioner and respondent both suffered from a m stake of
fact as to the area of the land which was proposed to be
sold as also the price (sale-consideration) whether it was
to be paid at the rate of per "Bigha" or per "Kanal". The
Lower Appellate Court also found that the respondent was not
ready and willing to performhis part of the contract.
Consequently, the decree for Specific Perfornance was not
passed but a decree for refund of the earnest noney of Rs.
77,000/ - was passed against the petitioner. This was upheld
by the Hi gh Court.

Learned counsel for the petitioner has contended that
since the Lower Appellate Court was recorded a finding that
the respondent was not ready and willing to performhis part
of the contract inasnuch as the balance of the sale
consi deration was not offered by himto the petitioner, the
Lower. Appellate Court as also the H gh Court, which upheld
the judgnent of the Lower Appellate Court, were in error in
passing a decree for return of the ampbunt of earnest noney
particularly as the parties had expressly stipulated in the
agreenment for sale that if the sale was not obtained by the
respondent on paynment of the balance anmobunt of sale
consi deration, the amunt of earnest noney, advanced by the
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respondent, shall stand forfeited.

In order to decide this question, we have to proceed on
certain admitted facts which are to the effect that there
was an agreenent for sale between the parties concerning
agricultural land measuring 48 kanals 11 marlas which was
proposed to be sold at the rate of Rs. 24,000/- per bigha or
kanal and that an amount of Rs. 77,000/- was paid as earnest
noney. The sale deed was to be obtained on or before
15.10.1988 by offering the bal ance of the sale consideration
to the petitioner before the sub-Registrar, Patiala. There
was a stipulation in the agreenent that if the respondent
failed to pay the bal ance anmount of sale consideration, the
ear nest noney shall stand forfeited.

Duri ng the pendency of the appeal before the Additiona
District Judge, respondent nade certain amendnents in the
pl ai nt which have been set out in the judgment of the Lower
Appel | ate Court as - under: -

"(a) He corrected the area of the

suit 'land as 48 bighas 11 biswas,

i nstead of 48 kanals 11 bi swas.

(b) In para 3 of the plaint,  he

corrected t he figure of Rs.

1,56, 150/- to Rs. 2,35,750/-.

(c) He also added foll owi ng para 3A

to the anended plaint:-

"The land is nortgaged with Canara

Bank by the defendent for Rs.

20, 000/ -. The defendant be directed

to deposit the due amount to the

Canara Ban or the plaintiff be

authorised to retain the nortgage

nmoney. "

(d) He also added the follow ng

lines to para 9 of the plaint:-

"The plaintiff met Tarsem Singh-in

the month of Septenber, 1988 and

of fered him the noney with request

to get the sale deed registered in

his favour but he refused to do

so."

(e) He also added the followng

lines to para 19 of the plaint:-

"The value of the suit for the

pur pose of court fee and

jurisdiction is Rs. 2,40,000/- on

which a court fee stamps of Rs.

4,686/- is fixed."

The Lower Appellate Court also recorded additiona
evi dence. Thereafter, the Lower Appellate Court proceeded to
record the findings as under: -

"24. 1t is rightly submtted by the

| earned counsel for the appellant

that the case of the appellant is

hoi sted twi ce over with his patard.

If the total price of as per

anended plaint, them from the

original plaint and evidence of the

respondent in the trial «court, it

is clear that he was never of Rs.

2,35,750/- to the appellant for the

land in contract, and that what he

was ready and willing to pay at al

material points of time before he

filed application for anendnent of

the plaint in this court, was only
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Rs. 1,56, 150/ -.

25. OF course, with the advantage
of hind sight and as a clever but
clunsy after t hough Sukhmi nder
Si ngh respondent PWL stated in this
court on 30.4.1993 that when he
attended the offence of the Sub
Regi strar for execution of the sale
deed on 30.4.1993 he was having Rs.
one lac in his possession. However
performance because for the reasons

already stated, it is abundantly
clear that till before filing the
application for amendnent of the
pl ai nt, in t hi's court, t he
respondent was only willing to pay

the total sale price Rs. 1,56, 150/ -
to the appellant, and not the ful

sal e consi deration of Rs.
2, 35, 750/ - . Therefore in t he
peculiar facts and circunstances of
the case, it would be difficult to
hold that he had throughout been
ready and willing to perform his

part of the contract.

26. An other forensic cross which

the respondent nust bear is that

even from his original pleadings,

and the anended pleadings, it is

clear that both the parties were

under a mstake of fact in so far

as the area of |and agreed to be

sold was concerned. As |uck would

have it, none of them was  sure

whet her it was 48 kanal s 11 marl as,

or 48 bighas 11 biswas. Therefore,

the contract Act. Besides this

where the description, area and

other particulars of the property

are not absol utely definite,

precise, certain and exact, no

decree for specific performance of

sal e can be passed."

The Lower Appellate Court further

proceeded to say as under: -

"On the anal ysis presented above it

is absolutely cl ear t hat t he

parties were never ad-idem as to

the exact area of the |and agreed

to be sold."

It was on account of the above findings that the decree
for return of the earnest noney of Rs. 77,000/- paid to the
petitioner was passed particularly as the petitioner was
found to be under a legal obligation to return that anount
together with interest at the rate of 6% per annum fromthe
date of contract till the date of acutal refund.

The findings that the parties were suffering from a
m stake of fact as to the area and the rate at which the
property was agreed to be sold has been upheld by the High
Court which sunmmarily dismssed the Second Appeal filed by
the petitioner questioning the finding of the courts bel ow

VWhat is the effect and inpact of "M stake of Fact" on
the agreenment in question nmay now be exam ned.

‘Contract’ is a bilateral transaction between two or
nore than two parties. Every contract has to pass through
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several stages beginning with the stage of negotiation
during which the parties discuss and negotiate proposal s and
counter-proposals as al so the consi deration resulting
finally in the acceptance of the proposal. The proposal when
accepted gives rise to an agreenent. It is at this stage
that the agreenment is reduced into witing and a forma

docunent is executed on which parties affix their signatures
or thumb inpression so as to be bound by the terns of the
agreement set out in that docunent. Such an agreenent has to
be lawful as the definition of contract, as set out in
Section 2(h) provides that "an agreenment enforceable by | aw
is a contract". Section 2(9) sets out that "an agreenent not
enforceable by law is said to be void".

Before we proceed to consi der what are |awfu
agreenments or what are voidable or void contracts, we may
point out that it is not  necessary under |aw that every
contract nust be in witing. There can be an equal ly binding
contract between the parties on the basis of oral agreenent
unless there is a l'aw which requires the agreenent to be in
witing.

Section 10 of the Contract Act provides as under: -

"10. What agr eenent s are

contracts.- All agreenent s are

contracts if they are made by the

free consent /of parties conpetent

to contract, for a | awfu
consideration and with a |awfu
obj ect, and are not her eby

expressly declared to be void.

Not hi ng herein cont ai ned shal

affect any lawin forcein India

and not hereby expressly repeal ed,

by which any contract is required

to be made in witing or in the

presence of w tnesses, or —any law

relating to the registration of

documents. "

The essentials of contract set out in Section 10 above
are: -

(1) Free consent of the parties

(2) Competence of parties to contract

(3) Lawful consideration

(4) Lawful object

Conpetence to contract is set out in Section 11 which
provides that every person is conpetent to contract who is
of the age of mjority and who is of sound nind and is not
di squalified from contracting by any law to which he is
subject. Section 12 provides that a person will be treated
to be of sound mnd if, at the tine when he  makes the
contract, he is capable of understanding it and fornmng a
rati onal judgnent as to its effect upon his interests.

"Consent" and "Free Consent", with which we are really
concerned in this appeal, are defined in Section 13 and 14
of the Act as under: -

"13. Two or nore persons are said

to consent when they agree upon the

same thing in the sanme sense."

"14. Consent is said to be free

when it is not caused by-

(1) coercion, as defined in section

15, or

(2) undue influence, as defined in

section 16, or

(3) fraud, as defined in section

17, or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

(4) msrepresentation, as defined
in section 18, or

(5) nm st ake subj ect to t he
provi sions of sections 20, 21 and
22.

Consent is said to be so caused

when it would not have been given

but for the existence of such

coercion, undue influence, fraud,

nm srepresentation or nistake."

Section 15, 16, 17 and 18 define "Coercion", "undue
I nfluence”, "Fraud" and "M srepresentation”.

Section 19 provides that when consent to an agreenent
is caused by coercion, fraud or msrepresentation, such
agreenment is voidable at the option of the party whose
consent was so caused. So also is the agreement to which
consent of a party was obtained by undue influence.

Section 20 ~of the Act |ays down as

under': -

"20." Agreenent void where both

parties are under mistake as  to

matter of fact.- \Were  both the

parties to an agreenment are under a

mstake as to- a matter of fact

essential to/ the agreenent, the

agreenment is void.

Expl anation.- An erroneous opinion

as to the value of the thing which

fornms the subject-matter of  the

agreement, is not to be deemed a

m stake as to a matter of fact."

This Section provides that an agreenent would be void
if both the parties to the agreenment were under a m stake as
to a matter of fact essential to the agreement. The ni st ake
has to be mutual and in order that the agreement be treated
as void, both the parties nust be shown to be suffering from
m stake of fact. Unilateral m stake is outside the scope of
this Section.

The other requirenent is that the m stake, apart from
being mutual, should be in respect. of a natter which is
essential to the agreenent.

Learned counsel for the petitioner contended that a
m stake of fact with regard to the "price" or the "area"
would not be a matter essential to the agreenent, at | east
in the instant case, as the only dispute between the parties
was with regard to the price of the |and, whether the price
to be paid for the area calculated in terms of "bighas" or
"canal s".

"Bi gha" and "Kanal" are different units of neasurenent.
In the Northern part of the country, the land is nmeasured in
sone states either in terms of "bighas" or in “terns of
"kanal s". Both convey different inpressions regarding area
of the land. The finding of the Lower Appellate Court is to
the effect that the parties were not ad-itemw th respect to
the unit of neasurenent. Wiile the defendant intended to
sell it internms of "kanals", the plaintiff intended to
purchase it in ternms of "bighas", the plaintiff intended to
purchase it in terns of "bighas". Therefore, the dispute was
not with regard to the unit of neasurement only. Since these
units relate to the area of the land. Since these wunits
relate to the area of the land, it was really a dispute with
regard to the area of the |land which was the subject nmatter
of agreenment for sale, or, to put differently, how nuch area
of the land was agreed to be sold, was in dispute between
the parties and it was with regard to the area of the | and
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that the parties were suffering froma mutual m stake. The
area of the land was as much essential to the agreenment as
the price which, incidentally, was to be calculated on the
basis of the area. The contention of the |earned counse
that the "m stake" with which the parties the suffering, did
not relate to a matter essential to the agreenent cannot be
accept ed.

Learned counsel for the petitioner has contended that
Lower Appellate Court or the Hi gh Court were not justified
in passing a decree for the refund of Rs. 77,000/- which was
paid as earnest noney to the petitioner as there was a
specific stipulation in the agreenent for sale that if the
respondent did not performhis part of the contract and did
not obtain the sale deed after paying the bal ance anount of
sale consideration within the tine specified in the
agreenment, the earnest noney  would stand forfeited. It is
contended that since the respondent did not offer the
bal ance anmount _of sale consideration and did not obtain the
sale deed in-terns of the agreenent, the anmount of earnest
noney was rightly forfeited and a decree for its refund
coul d not have been | egally passed.

Learned counsel for the petitioner has invited our
attention to Section 73 and 74 of the Contract Act which, in
our opinion, are of 'no aid to the petitioner

Section 73 stipulated a valid and binding contract
between the parties. It deals with one of the renedies
avai l able for the breach of contract. It is provided that
where a party sustains a loss on _account of breach of
contract, he is entitled to receive, fromthe party who has
br oken the contract, conpensation for such |l oss or damage.

Under Section 74 of the Act, however, the parties to
the agreenment stipulate either a particul ar anmunt which is
to be paid in case of breach or an anmount may be nentioned
to be paid by way of penalty. The party conplaining of the
breach is entitled, whether or not actual damage or 10ss is
proved to have been caused, to receive fromthe party who
has conmmtted the breach of contract, conpensation not
exceeding the anount nentioned in the agreenment or the
penalty stipul ated t herein. But this Secti on al so
contenplates a valid and binding agreement  between the
parties. Since the stipulation for forfeiture of the earnest
noney is part of the contract, it is necessary for the
enforcenent of that stipulation, that the contract between
the parties is valid. If the forfeiture clause is contained
in an agreenent which is void on account-of the fact that
the parties were not ad-idem and were suffering from m stake
of fact in respect of a mtter which was essential to the
contract, it cannot be enforced as the agreenent itself is
void under Section 20 of the Contract Act. A void agreenent
cannot be split up. None of the parties to the agreenent can
be permitted to seek enforcement of a part only  of the
contract through a court of law If the agreenent is void,
all its terns are void and none of the terns, except in
certain known exceptions, specially where the clause is
treated to constitute a separate and i ndependent agreenent,
severabl e fromthe main agreenment can be enforced separately
and i ndependently.

Since, in the instance case, it has been found as a
fact by the below that the agreenment in question was void
fromits inception as the parties suffered from nmnutua
mstake with regard to the area and price of the plots of
| and agreed to be sold, the forfeiture clause would, for
that reason, be also void and, therefore, the petitioner
could not legally forfeit the anount and seek the
enforcenent of forfeiture clause, even by way of defence, in
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a suit instituted for Specific Performance by the
respondent.

W nay also refer to Section 65 of the Contract Act
with, mirus the illustrations, is as follows:-

"65. bligation of person who has

recei ved advant age under voi d

agreenment or contract that becones

voi d. - When an agr eenment is

di scovered to be void, or when a

contract becomes void, any person

who has received any advantage

under such agreenent or contract is

bound to restore it, or to nmake

conpensation for it, to the person

fromwhom he received it."

This Section, which is 'based on equitable doctrine,
provides for the restitution of-any benefit received under a
voi d agreement or contract and, therefore, mandates that any
"person” which obviously would include a party to the
agreenent', who has received any advantage under an agreenent
which is discovered to be void or-under a contract which
becormes void, has to restore such advantage or to pay
conpensation for it, to the person fromwhom he received
that advantage or benefit.

Learned counsel for the appellant has contended that
Section 65 would apply to a situation where the
agreement is "discovered to be void" or where the contract
"becomes void" and not to an agreement which is void from
its inception. This argument cannot be allowed to prevail

Mut ual consent, which should al so be a free consent, as
defined in Section 13 and 14 of the Act, is the sine qua non
of a valid agreenent. One of the essential elenents which go
to constitute a free consent is that a thing is understood
in the sane sense by a party as i's understood by the other
party. It may often be that the parties may realise, after
having entered into the agreement or after having signed the
contract, that one of the matters which was essential to the
agreenment, was not understood by themin the sane sense and
that both of them were carrying totally di fferent
i mpressions of that matter at the time of entering. into the
agreenment or executing the document. Such realisation would
have the effect of invalidating the agreenment under Section
20 of the Act. On such realisation, it can be legitimtely
said that the agreement was "discovered to be void". The
words "discovered to be void", therefore, conprehend a
situation in which the parties were suffering from a m stake
of fact fromthe very beginning but had not realised, at the
time of entering into the agreement or signing of. the
docunent, that they were suffering fromany such m stake and
had, therefore, acted bona fide on such agreenment. The
agreenment in such a case would be void fromits inception
t hough di scovered to be so at a nuch | ater stage.

The Privy Council in Thakurain Harnath Kuar vs. Thakur
I ndar Bahadur Singh, AIR 1922 PC 403 = ILR (1922) 45 All.
179 = 27 CWN 949 = 44 MJ 489, while considering the
provi sions of Section 65 held that: -

"The section deal s with (a)

agreements and (b) contracts. The

di nstinction bet ween them is

apparent from section 2. By cl ause

(e) every promse and every set of

prom ses formng the consideration

for each other is an agreenent, |aw

is a contract. Secti on 65,

t her ef ore, deal s with (a)
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agreenments enforceable by law and

(b) with agreenents not SO

enforceable. By clause (9Q) an

agreenment not enforceable by lawis

said to be void.

An agreenent, therefore, discovered

to br void is one discovered to be

not enforceable by |Iaw, and, on the

| anguage of the section would

i nclude an agreenent that was void

in that sense fromits inception as

distinct from a .contract t hat

becones void."

This case before the Privy Council also related to sale
of certain villages for which sone noney had been paid in
advance. The sale was found to be inoperative as there was a
m sapprehension as- to the rights of the transferor in the
vill ages which he purported to sell and that the true nature

of those rirghts was di scovered nmuch later. 1In this
background, the Privy Council held the agreenent to have
been "di scovered to be void". The Privy Council, therefore,

passed a decree for conpensation in favour of the vendee and
in assessing that compensation, the sum of noney, which was
advanced, was included in the amount of conpensation decreed
with 6% interest payable fromthe date of suit.

To the sane effect is an old decision of the Calcutta
H gh Court in Ram Chandra Msra and others vs. Ganesh
Chandra Gangopadhya 'and others. AIR 1917 Calcutta 786, in
which it was held that an agreenent entered into under a
m st ake and m sapprehensi on” as to the relative and
respective rights of the parties thereto is |iable to be set
asi de as having proceeded upon a common nistake. In this
case, there was an agreenent for |lease of the ' nogol
brahmatter rights of the defendants in~ certain plots of
land. Both the parties were under the inpression that the
brahmatter rights carried with themthe mneral rights. It
was subsequently discovered that ( brahmatter rights did not
carry mneral rights. The H gh Court held that the agreenent
becane void wunder Section 20 of the Contract Act as soon as
the mistake was discovered and, therefore, the plaintiffs
were entitled to refund of nobney advanced under -a contract
whi ch was subsequently discovered to be void.

W nay point out that there are many facets of this
qguestion, as for exanple (and there are many nore exanpl es),
the agreenment being void for any of the reasons set out in
Section 23 and 24, in which case even the refund of the
amount al ready paid under that agreement may not be ordered.
But, as pointed out above, we are dealing only with a matter
in which one party had received an advantage under an
agreenment which was "discovered to be void" on account of
Section 20 of the Act. It is to this limted extent that we
say that, on the principle contained in Section 65 of the
Act, the petitioner having received Rs. 77,000/- as earnest
noney fromthe respondent in pursuance of that agreenent, is
bound to refund the said anount to the respondent. A decree
for refund of this anpbunt was, therefore, rightly passed by
the Lower Appellate Court.

For the reasons stated above, we see no force in this
Speci al Leave Petition which is dism ssed.




